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[Summary of Facts]
In this case, the defendant was accused of carrying out (1) ‘self-hedging trading’, and (2) collusive trading, with respect to share certificate options listed on the stock market established by the Osaka Securities Exchange, and was prosecuted for market manipulation (Article 159(1)(iii) and (viii) of the former Securities and Exchange Act (prior to its amendment by Act No. 96 of 2000)). The court at first instance (Osaka District Court decision, 17 February 2005, Hanrei Taimuzu No. 1185: 150) found the defendant not guilty, ruling that (1) above did not fall under fictitious trading, and (2) above lacked the purpose of price fixing, and that therefore, the elements required for the establishment of market manipulation, “the purpose of misleading other persons into believing that trading is thriving or otherwise misleading other persons about the state of the trading,” were not found. On the other hand, the lower court (Osaka High Court decision, 6 October 2006, Hanrei Jiho No. 1959: 167) ruled that, with respect to (1) above, the trading fell under fictitious trading, because the total number of acquired options did not change at all before and after the trading, and with respect to (1) and (2) above, the purpose of misleading other persons can be established even where there is no purpose of price fixing. The lower court reversed the decision of the court at first instance, and found the defendant guilty. In the final appeal in this case, the Supreme Court firstly ruled that the assertion in the statement of reasons for final appeal by the defense counsel did not fall under reasons for final appeal under Article 405 of the Code of Criminal Procedure, before ruling as follows on its own authority with respect to the issue of the relevant crime.

[Summary of Decision]

Final appeal dismissed.

“The arguments state that, for the crime to be established, the purpose of price fixing or market manipulation with respect to a particular description is necessary, that ‘the purpose of misleading other persons into believing that trading is thriving or otherwise misleading other persons about the state of the trading,’ described in the same paragraph (Article 159(1) of the former Securities and Exchange Act) should be found only where there is a purpose such as the price fixing described above with respect to the particular description, and that the crime was not established with respect to the defendant, who merely fixed the volume of the overall share certificate option market at the Osaka Securities Exchange. However, even if the defendant’s intent was to raise the volume of the overall share certificate option market at the Osaka Securities Exchange, the actual trading that was carried out was nothing other than the fixing of the volume of a particular description. Furthermore, considering the adverse effects that can arise if the volume is fixed in such a way, the purpose of misleading other persons with respect to the volume falls under ‘the purpose of misleading other persons into believing that trading is thriving or otherwise misleading other persons about the state of the trading’ described above. Even where there was no accompanying purpose of price fixing or market manipulation with respect to a particular description, it should be interpreted that this crime was established.

With respect to Item (iii) of the same paragraph, the arguments state that ‘self-hedging securities option trading’, that is, trading where a certain person grants a certain quantity of options of a certain description, and at the same time, acquires the same quantity of options of the same description, creates short positions and long positions through that trading, that these can be disposed of separately through later resale and other avenues, and that the trading does not fall under ‘fictitious securities option trading without the purpose of granting or acquiring of options’ under the same item. There is no reason for this kind of interpretation, however, and self-hedging securities option trading as described above should be interpreted as falling under ‘fictitious securities option trading without the purpose of granting or acquiring of options.’ The fact that short positions and long positions are created as a result of the trading, and that these can be later disposed of separately, does not influence this interpretation.”
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